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DATE: For the December 6, 2016 Meeting
TO: Members, Wisconsin Ethics Commission
FROM: Commission Staff

SUBJECT: Revised Ethics Commission Complaint Procedures

The procedures outlined below are intended to comply with and implement the statutes and
administrative rules governing the processing and resolution of complaints filed with the Ethics
Commission. Staff originally presented to the Commission an outline of proposed complaint
procedures at its October 10, 2016 meeting, following the advice and recommendations of the
public and the Commission members staff has revised the below procedures to better track
statute and Commission recommendations. These procedures make use of the Complaint
Tracking Database created in SharePoint, which contains separate tracking mechanisms for
complaints and audits handled by Commission staff.

A. Complaint Intake

1. A complaint may be received by paper, or electronically. When received as a paper
(mailed or in-person) Front Desk staff shall forward the complaint to the Commission
Administrator (“Administrator”’) and Staff Counsel (“Counsel”). Any other member of
the staff that receives a complaint shall forward those to the Administrator and Counsel.

2. Regardless of the form of the submission, the Administrator or Counsel shall determine
whether it constitutes a sworn complaint. Complaints will be entered into the Complaint
Tracking Database. The Ethics Commission portal of the Database is intended to track
complaints under the Commission’s jurisdiction as well as submissions relating to
matters outside of its jurisdiction.

3. If the submission constitutes a sworn complaint to be included in the Database, the
Administrator or staff, at the direction of the Administrator, shall open a record in the
database using the proper naming convention. Paper complaints shall be scanned and
attached to the complaint record, and complaints submitted electronically shall be saved
and attached to the complaint file in the Database.

4. When the record is created, the Database will automatically generate a complaint
identification number and the date on which the record was created. The ID number will
include a designation for the year in which the complaint was opened. The Database will
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also create a folder to store documents related to the complaint, which will be linked to
the complaint record.

B. Complaint Processing

1. Any person may file a complaint if he or she believes a violation of Ch. 11, Ch. 13
Subch. 111., or Ch. 19 Subch. 111 of the Wisconsin Statutes has occurred or is occurring.
Neither the Commission nor any member or employee of the Commission, including the
Commission administrator, may file a sworn complaint.?

a. A complaint must comply with certain requirements. It must:

I. Provide the full name and address of the person filing the complaint
(called the complainant); and

ii. Be signed and sworn.

b. in order for a complaint to be considered complete and proper, it should:

i. Clearly recite the facts that show specific violations under the
Commission’'s jurisdiction (citations to the law and/or regulations are
valuable);

ii. Clearly identify each person, committee or group that is alleged to
have committed a violation (called the respondent[s]);

iii. Include any documentation supporting the allegations, if available; and

iv. Differentiate between statements based on the complainant's (the
person who files the complaint) personal knowledge and those based
on information and belief. Statements not based on personal
knowledge should identify the source of the information.

2. The Administrator reviews each complaint to determine whether it states a violation
within the jurisdiction of the Commission and satisfies the above criteria for a proper
complaint. If the complaint does not meet these requirements, the Administrator notifies
the complainant of the deficiencies.

a. Non-jurisdictional & Local Complaints

i. Within five (5) days of receiving a complaint, the Administrator or
Staff Counsel shall determine whether the complaint involves a matter
outside of the agency’s jurisdiction or pertains to a local matter. In
either case, the Administrator will assign a staff member to generate an
email or letter advising the complainant: (1) that the agency does not
have jurisdiction regarding the matter, and informing the complainant
of any other governmental agency that may be able to assist with the
matter, if that information is known; or (2) that the matter should be
addressed to a District Attorney. Standardized communications may be
utilized to resolve matters outside of the Commission’s jurisdiction.
Staff assigned to the matter shall attach the complaint and may attach
the closing correspondence to the complaint record in the database.

LWIS. STAT. § 19.49(2)(b).
ZWIS. STAT. § 19.49(2)(a).


https://docs.legis.wisconsin.gov/statutes/statutes/11
https://docs.legis.wisconsin.gov/statutes/statutes/13/III
https://docs.legis.wisconsin.gov/statutes/statutes/13/III
https://docs.legis.wisconsin.gov/statutes/statutes/19/III
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b. Jurisdictional Complaints

i. Within five (5) days of receipt of a complaint that is within the
jurisdiction of the Ethics Commission, staff will verify the receipt of
the sworn complaint to the complainant and responding party. Before
voting on whether to take any action regarding the complaint, other
than to dismiss, the commission shall give each person receiving a
notice an opportunity to demonstrate to the commission, in writing and
within 15 days after receiving the notice, that the commission should
take no action against the person on the basis of the complaint.®

ii. A respondent who is or intends to be represented by legal counsel
should inform the Commission by sending a statement regarding the
designation of counsel, including the name and address of the
individual(s).

3. Initial VVote to Proceed (Reasonable Suspicion Inquiry)

a. Each complaint that is assigned to Counsel or other staff will be submitted to
the Commission with recommendations on whether or not there is "reasonable
suspicion™ that the respondent has committed or is committing a violation of
the law.*® The Commission makes the final decision by voting for or against
a "reasonable suspicion" determination or otherwise terminating the
complaint. (Four affirmative votes are required to go forward with any
enforcement action). In making this determination, the Commissioners may
consider the complaint, the respondent's reply, available information on the
public record and the staff’s analysis and recommendations.

b. If the Commission fails to find “reasonable suspicion” that a violation has
occurred or is occurring with respect to all of the allegations, or if the
Commission dismisses the matter for other reasons, the case is closed, and the
parties involved are notified.” If, on the other hand, the Commission finds
that there is “reasonable suspicion" that the respondent has violated or is
violating the law, the Commission may either authorize an investigation via
resolution or enter directly into settlement negotiations by the same.®

$WIS. STAT. § 19.49(2)(b).

* The assigned staff member or Staff Counsel shall analyze the facts and relevant law, and determine the proper outcome or
resolution, consulting with the Administrator as necessary, and present those findings to the Commission.

® “Reasonable suspicion” has been defined as "specific and articulable facts which, taken together with rational inferences
from those facts, reasonably warrant that intrusion.” Terry v. Ohio, 392 U.S. 1 at 21.

® Reasonable suspicion findings indicate only that the Commission either found or failed to find sufficient legal justification
to open an investigation to determine whether a violation of the law has occurred, and not a definitive determination that a
respondent violated any provision of the law.

TWIS. STAT. § 19.50(2)(c) specifically allows for the release of “communications made to the attorney of an investigator,
prosecutor, employee, or member of the Commission or to a person or the attorney of a person who is investigated or
prosecuted by the Commission .”

® WIS. STAT. § 19.49(1)(b) The Commission may compromise and settle any civil action or potential action brought or
authorized to be brought by it which, in the opinion of the Commission, constitutes a minor violation, a violation caused by
excusable neglect, or which for other good cause shown, should not in the public interest be prosecuted under such chapter.
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I. When a complaint is designated for settlement, the Administrator shall
assign it to a staff member and/or Counsel for processing and
resolution.

ii. If the complaint is designated for an investigation by resolution, the
resolution shall specifically set forth any matter that is authorized to be
investigated.’

lii. To assist in the investigation, the Commission may elect to retain a
special investigator. If the Commission elects to retain a special
investigator, the Administrator shall submit to the Commission the
names of three (3) qualified individuals to serve as a special
investigator. ™

iv. If the Commission retains a special investigator to investigate a
complaint against a person who is a resident of this state, the
Commission shall provide to the district attorney for the county in
which the person resides a copy of the complaint and shall notify the
district attorney that it has retained a special investigator to investigate
the complaint.™*

C. Formal Investigation Procedures

1. The goal of the formal investigation stage is to determine whether the Commission can
make a finding that probable cause exists to believe that one or more violations under
have occurred or are occurring, together with a recommended course of action.

2. Reports to Commission™
a. Special Investigators
i. Each special investigator who is retained by the Commission shall
make periodic reports to the Commission, as directed by the
Commission, but in no case may the interval for reporting exceed 30
days.
b. Administrator
i. If the Commission authorizes the Administrator to investigate any
matter without retaining a special investigator, the Administrator shall
make periodic reports to the Commission, as directed by the
Commission, but in no case may the reporting interval exceed 30 days.

3. Investigation Review™
a. During the pendency of any investigation, the Commission shall meet for the
purpose of reviewing the progress of the investigation at least once every 90
days. The special investigator or the Administrator shall report in person to

®WIS. STAT. § 19.49(2)(b) 3.
10

g

2 WIS. STAT. § 19.49(2)(b) 4
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d.

the commission at that meeting concerning the progress of the investigation.
If, after receiving a report, the Commission does not vote to continue an
investigation for an additional period not exceeding 90 days, the investigation
is terminated at the end of the reporting interval.

The Commission shall not expend more than $25,000 to finance the cost of an
investigation before receiving a report on the progress of the investigation and
a recommendation to commit additional resources.

The Commission may vote to terminate an investigation at any time. If an
investigation is terminated, any complaint from which the investigation arose
is deemed to be dismissed by the Commission.

The Commission may close any complaint, at any time, for other cause within
its discretion.

4. Probable Cause Determination*

a.

b.

Unless an investigation is terminated by the Commission, at the conclusion of
each investigation, the Administrator shall present to the Commission one of
the following:

i. A recommendation to make a finding that probable cause exists to
believe that one or more violations have occurred or are occurring,
together with a recommended course of action.

ii. A recommendation for further investigation of the matter together with
facts supporting that course of action.

iii. A recommendation to terminate the investigation due to lack of
sufficient evidence to indicate that a violation has occurred or is
occurring.

At the conclusion of its investigation, the Commission shall, in preliminary
written findings of fact and conclusions based thereon, make a determination
of whether or not probable cause exists to believe that a violation has occurred
or is occurring. If the Commission determines that no probable cause exists, it
shall dismiss the complaint.™

i. Whenever the Commission dismisses a complaint or a complaint is
deemed to be dismissed for other reasons, the Commission shall
immediately send written notice of the dismissal to the accused and to
the party who made the complaint.

ii. The Commission shall inform the accused or his or her counsel of
exculpatory evidence in its possession.

13 Id
4.

S WIS. STAT. §§ 19.49(2)(b) 7 & 8.
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5. Post-Probable Cause Finding

a. If the Commission finds that there is probable cause to believe that a violation
has occurred or is occurring, the Commission may authorize the Administrator
to do one of the following:™®

i. File a civil complaint against the alleged violator.
ii. Request the assistance of special counsel to file a civil complaint and
prosecute the action brought by the Commission.

1. If the Administrator requests the assistance of special counsel
with respect to any matter, the Administrator shall submit to
the commission the names of three (3) qualified individuals to
serve as special counsel. The Commission may retain one of
the individuals to act as special counsel.

lii. Refer the matter to an appropriate district attorney or Attorney
General.*’

b. If a special investigator or the Administrator, in the course of an investigation
authorized by the Commission, discovers evidence outside the scope of the
original investigation or jurisdiction of the Commission, the Commission may
thereupon authorize the investigation of the additional conduct or if outside
the jurisdiction of the Commission, refer the matter to an appropriate district
attorney or the Attorney General.*®

D. Post Complaint Action

1. Throughout the processing of the complaint, the assigned staff member or Staff Counsel

shall document the status and significant information regarding the complaint in the
Complaint Tracking Database. This shall include completing the data fields indicating the
status of the complaint, the source of the complaint, the subject category, and subcategory
of the complaint, forfeiture and resolution information, and any additional comments.
The dismissal letter, settlement agreement, or other communication resolving the matter
may be attached to the complaint record in the Database. Assigned staff or Staff Counsel
shall also be responsible for maintaining the electronic and paper files for said
complaints.

The Administrator shall review the status of open complaints on at least a bi-weekly basis
to monitor the progress of complaint resolution. The Administrator or designated staff
member shall also prepare a summary report for each Commission meeting regarding the
status of complaint files that are open or that have been closed since the previous
Commission meeting.

" WIS. STAT. 8§ 19.49(2)(b) 5 & 9.
" WIS. STAT. § 19.49(2)(b) 13 & 14 provide special procedures should a district attorney decline to prosecute a potential

violation.

8 WIS. STAT. §§ 19.49(2)(b) 11 & 12 provide the procedures for amending and authorizing the review of matters outside
the original investigation and the referral of matters outside the Commissions jurisdiction respectively.



